In this sense, receptions of foreign law have been frequent. However, when European lawyers use the term "reception,"
4 they tend to think in terms of what in European legal history is considered as "the reception," namely the dissemination of Roman law as ius commune throughout Europe in the 12th to 16th century. By using the terminology "reception of American law" I wish to evoke exactly this analogy. This investigation is devoted to demonstrating that remarkable parallels exist between the process by which Roman law took root at the Italian universities in the Middle Ages and developed into the European ius commune on the one hand, and the dissemination of American law, on the other.
I. SYMPTOMS OF A NEW RECEPTION

Dissemination of the ius commune toithin Europe
To establish the parallel between the two processes at issue here, it is necessary first to describe briefly the reception of Roman law in Europe in the Middle Ages. The predominant view today endeavors to define and to describe the occurrence in its entirety. Hans Schlosser 5 speaks of a phenomenon of legal and cultural history (rechtskulturgeschichtliches Phänomen), characterized by a multiplicity of overlapping factors. This occurrence, which fundamentally changed the understanding of law, displayed similar characteristics in most parts of Europe. Thus, despite differences in intensity and maturity, Coing 6 concludes correctly that the dissemination of ius commune must be regarded as a European-wide development.
The conversion of law into an object of science, and the resultant development of a scientific approach to the study of law at Italian and French law schools, formed the starting point of the Reception.
These new centers of legal science attracted students from the whole of Europe, who returned to their own countries as learned lawyers and gradually began to occupy the key positions in the judicial and administrative system. From these positions, they were able to encourage a breakthrough of the new system of law. A number of factors in addition to the prevailing commercial and political cir-cumstances contributed thereto. The educated lawyers were convinced of the merits of the ius commune; at the same time, the rationalism and efficiency of such a system of law acted persuasively. Of course, there were also personal interests of the educated lawyers: A dissemination of the ius commune would recompense their investments in an expensive course of study, and, having a monopoly of the new methods, they would be able to strengthen their own position and gain power. This latter point is of particular significance. More important than the dissemination of particular institutions of law and the teachings of ius commune are its methods and approach; in other words, the rigorous rationalization of the law and the scientific approach thereto. Thus, when drawing comparisons with modern developments, it should be emphasized that an essential effect of the dissemination of the ius commune entailed the imposition of a scientific approach on the local legal system. This also emphasizes the necessity to see the reception of Roman Law in its entirety. 7 It is of fundamental importance to understand this occurrence as part of a universal transition of the educational and social systems. Coing thus suggests that one can best explain these cultural aspects by reference to the term "Latin Middle Ages" as developed by E.R. Curtius for the history of literature. 8 This leads to a final comment in this respect, which is of elementary importance: The Latin language was the vehicle which carried ius commune over the Alps. It was the impregnation of German-language documents by Latin expressions and the adoption of Latin as the language of science and culture that permitted the conversion of the law into a science on a European basis.
The American Era
A comparison with the "Latin Middle Ages" renders the concept of an "American Era" 9 more easily imaginable. I am concerned with the process of Americanization that has constantly accelerated since World War II, initially in Western Europe, but also to an increasing extent in all regions of the world and ultimately even in the communist countries. This is an acknowledged fact and requires no further explanation. The dominance of the American language, which has taken hold in all aspects of life, can be quoted as evidence 7. Schlosser formulated this point as follows: "Current research approaches reception on a European level and understands it as being the conversion of law into a science, accompanied by a basic change in the understanding of law, which is achieved through the transition of jurisprudence and legislation to academic disciplines." (Translation from the German original, supra n. 5 at 42).
8. Coing, supra n. 6 at 2. 9. See the remarks in infra n. 
Symptoms and Observations
Studies at an American university today are of comparable value and prestige to studies of the ius commune in Italy during the Middle Ages. There is impressive evidence of this fact.
The Situation at the Universities
The (official) Swiss National Fund 10 annually provides so-called Nachwuchsstipendien (training funds). Their purpose is to "provide research students, whose ultimate aim is to acquire a teaching or research position, with the possibility of completing their studies, especially overseas." Statistics for law candidates in respect of the countries which they chose for their postgraduate studies during the years 1971-1986 show the following:
Of a total of 171 subsidized students, 88 (51.5%) studied in the U.S. The trend is even clearer when considered for the eighties alone: of 103 stipendiaries, 64 (62.1%) attended an American university for postgraduate studies. Because the selection criteria for the 10. I thank the Swiss National Fund ("Schweizerischer Nationalfonds") for the materials; the following observations have been confirmed by my own experience as member of the research commission of the University of Bern, which is responsible for fellowships. award are purposely elitist, the principal conclusions to be drawn from the statistics are as follows:
Almost two-thirds of the state-subsidized elite students in the field of jurisprudence completed their academic studies by way of a postgraduate course in America. Since the primary purpose of these subsidies is to attract the next generation to teaching and research positions, an aim that is to a large extent achieved, then it also can be concluded that 50% or more of the future Swiss law professors will have an American degree.
This will strengthen a development which already is easy to detect. In particular branches (commercial and constitutional law), studies and postgraduate studies in the U.S. will be considered a requirement for a university professor. The transferral in favor of the U.S. can also be proved in a quantitative form: for example, of the 16 members of the faculty at the University of Bern Law School, six have absolved a part of their studies at United States universities, some even having taught there. Most of them also travel regularly to the U.S. for further education.
The Situation in Industry and Law Firms
After passing the examinations, many students, mostly those of above-average ability, come to their professors to request letters of reference. Very often, these are required for an application for postgraduate studies at an American university, which they intend to finance privately. Their answers to the question as to their motives provides a surprisingly illuminating picture. Two points are frequently mentioned in addition to a rather general interest in postgraduate studies:
-that American law is extremely important for a position in private industry or in a bank; -an American education is imperative for a position in a law firm (some even talk in terms of a precondition to employment). Without undertaking a much broader investigation of the labor market it is not possible to determine how relevant these assessments are. There are, however, certain indications, such as that which can be derived from the following advertisement: "On behalf of a well- This conclusion requires further amplification on various points. As in other academic fields, the trend is stronger with respect to young lawyers. Whereas an American degree is rather the exception in the case of older interviewed partners, it is almost the rule with respect to the younger ones. In addition, various offices pointed out that they expect an American degree from those of their younger employees who ultimately wish to be integrated into the partnership. Given this fact, an average of 60% of highly qualified younger lawyers have an American degree today, and the tendency is increasing. On the other hand, the result should be qualified to the extent that Zurich is not representative of Switzerland in general. This is not, however, a critical factor; it is, after all, in these densely populated areas where by far the most and the largest legal disputes are processed.
In this respect, the results from Zurich and, to the extent available, from Geneva, 12 Bern, and Basel, are extremely informative; they reveal that, in the large law firms, those with a predominant influence on the development of the law of the country, the trend is similar to the trend at the universities: A substantial number of the legal practitioners have completed an American education, and amongst the younger generation, the trend is increasing.
11. Advertisement in the Swiss newspaper "Bund" of February 20, 1988 (emphasis added).
12. An inquiry in Geneva resulted in a figure of 30.2% of the active lawyers having an American degree.
II. A FIRST CONCLUSION
The parallels with the process of the dissemination of the ius commune are as follows:
The aspect of basic and further education at American universities is by now well-established; this is considered an aid or even a precondition to access to leading positions in the practice of law in Switzerland, at least in the areas referred to. As a direct consequence thereof, a continuously increasing number of young lawyers seek such education. As was also the case with the talented youth of the Middle Ages, they receive support from governmental institutions; they are, however -in this respect also a parallel -often prepared to carry the high costs of the education themselves. The journey across the Atlantic ultimately will prove to be a good investment, as was the case in the Middle Ages with the journey over the Alps: It prepares the way to the key positions in legal practice, positions through which the invested costs are quickly recovered (both for the State and for the individual). As a consequence, one may estimate that, by the end of this century, the elite within Swiss legal profession will, to a large extent, possess an American education or further education. It goes without saying that already for this reason alone an influence upon Swiss law is inevitable. Whether the consequences will be similar to the penetration achieved by the ius commune in the Middle Ages, however, requires an examination of a series of other parallel developments.
One of the significant parallels to the medieval reception is the degree to which the developments described herein are embedded in the global process of Americanization. The attraction of American law stems not least from its universalism, which is comparable to that of the medieval "ius commune." Just as in the case of conflict between regional laws 13 the parties preferred the "ius commune," today in international contract and arbitration practices American law clearly dominates as the law with the widest degree of acceptability. At the same time, the American way of drafting contracts is dominant nowadays: Not just the general contractual rules, but details and alterative possibilities are regulated as well. The universalism of the English language is hereby having the same effect as did that of Latin during the Middle Ages. The political and economic dominance of the U.S. is naturally also a contributory factor. is symptomatic. The English-language business practices listed in the title are self-explanatory to a continental audience. Each such contractual practice represents a form of doing business which largely was developed under the system of American law between the two World Wars.
III. PARTICULAR INTEGRATION PROCEDURES 14
New Business Concepts
Step by step, after World War II, these procedures have established themselves outside the U.S. as an integral part of the process of Americanization and, today, are in use virtually worldwide.
One can initially conclude that the integration of American business procedures has played a greater role in the reception than has the taking over of American legal practices. It was primarily these forms of doing business -leasing, factoring and franchisingwhich initially led to this integration. The position of power of the American economy after World War II, and particularly the activities of the multinational American firms, was of great significance for the reception.
16
New Legal Concepts
The example of leasing in particular demonstrates that the integration of new forms of business, due to their commercial advantages, was the driving force behind the integration of formal legal concepts. While the concepts of factoring and franchising could be accommodated in the European legal systems, integration of the concept of leasing met with considerable difficulties. objections in the prevalent legal structures. On the other hand, in contrast to these easily integratable institutions of factoring and franchising, the case of leasing and trusteeship shows that reception tends to influence the basic structure of our system of law. This reception should be seen from the broader perspective of the integration of American law and American legal thought into continental law. The most apparent changes 22 are therefore to be found both in business and tort law, as well as in the field of constitutional law.
Business Law
It was possible to clearly identify the decisive aspects of the commercial dominance of the U.S. in the matter of the dissemination of the American legal principles in the above-mentioned examples. In addition to new contractual concepts (factoring, franchising, leasing), the personal factor is also important: amongst those lecturers who concern themselves in particular with the laws of the United States, one finds-in addition to those lawyers specializing in constitutional law-professors involved in the law of commerce and trade. In the area of commercial law, the combination of these factors produces a progressive and penetrating procedure for change in European law, exemplified below by the way of various particular references. The additional examples are chosen from the fields of corporate, securities, and banking law.
Corporate Law
The American influence in corporate law can be observed both in the specifics and in a general attitude. Exemplary of the specific influence is the view of German legal scholarship on the duty of loyalty and the corporate opportunity doctrine. German law has in this respect increasingly oriented itself by reference to American law, enabling Kubier 23 to determine that "the point in respect of this process of reception is that under the corporate law of the United States the management of a corporation is prevented from taking advantage of 'corporate opportunities' for themselves." It would appear in this respect that the sympathy shown towards the American position is more important than the actual integration itself. On a substantially wider basis, such considerations have been accepted in 22 . One of the most significant examples of American influence is to be found in the U.N. Convention on Contracts for the International Sale of Goods. On this matter, I prepared a special study.
23 28. See for the background and the broad influence Kubier, "Verrechtlichung the financial markets have increasingly gained influence. This also explains the tendency in Switzerland towards a strengthening of the liability of investment advisors, 29 and goes hand in hand with a general strengthening of liability within the services sector, which once again is connected to American influences.
Summary
The observations made in the area of private law show both particular reception procedures as well as the integration of basic legal concepts. At this stage, it is the close relationships and interactions of rules which relate partially to public and partially to private law that should be emphasized. It is precisely this overlapping or, more exactly, this lack of clear distinction between public and private law that is symbolic of those characteristics of American legal conceptions that in general lean towards a more political view of the law. A second aspect is closely connected thereto; namely, the predominance of protective norms of all types that can be observed in many areas. This is relevant, for example, to the protection of minority shareholders, the regulation of insider trading, and the protection of the individual investor. This idea of protection has a dominant role in those areas to be considered now.
Tort Law
One of the most significant fields of American law, one that has received wide publicity in Europe, is that of substantial damage awards in tort law. Repeated warnings against "American conditions" are often heard from European lawyers in this respect. Such fears are not only ungrounded, but they also prevent proper consideration of an urgently needed realistic assessment of the reasons for the differences between these legal systems. It has been demonstrated, in repeated investigation, for example, that the amount of damages depends on specific characteristics of civil procedure and apportionment of the costs, as well as on the differing role of the legal professions. 30 Of no less importance are the factors to which 
Grossfeld
31 has drawn attention, including the differing social surroundings and the differing functions of the award of damages, which plays a significant role particularly in compensation of loss due to accidents. These factors which need to be repeated here, avoid the taking over of American tort practice, at least insofar as the amount of damages is concerned. But in fact, the political-legal motives and conceptions which form the basis of this system of liability are of much greater importance to the long-term development of the law.
Products Liability
Beginning with the Escola decision 32 of 1944, the American legal system has developed a concept of liability for defective products. The cause of action for negligence, which was at that time the prevalent one in the United States, was replaced by a system of strict liability. The main reason for this development was the need to compensate users of mass products for damages caused by defects. This aspect, later formulated as "consumer protection," found sympathy in all parts of the world. The result was an international discussion concerning the possibility of protecting consumers by means of liability considerations. Under the influence of this comprehensive and politically significant tendency, numerous countries adopted provisions similar to those that had been developed earlier in America. Both the French Cassation Court and the German Federal Supreme Court adopted a strict liability system for defective products. 33 The Swiss Federal Supreme Court, without expressly so holding, has also made concessions in more recent decisions and has adopted a kind of products liability without proof of negligence.
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The provisional conclusion of this reception procedure is consolidated in the Directive of the Commission of the European Community of 1985, which obliges the Member States to introduce a strict liability system in the field of products liability. 
Medical Malpractice Liability 36
A similar development can be described in the area of medical malpractice law. It is true that it has always been the case that medical doctors have been liable for the consequences of incorrect treatment. However, when one talks today of the liability of the medical profession, one thinks in terms of the movement commenced by American malpractice law. "Medical malpractice" has become a part of everyday language, and the term of "informed consent" 37 has been adopted as a legal term in almost all European legal systems. It is certainly true that this development fits much more easily into traditional doctrinal categories than did products liability. The preconditions of liability, however, have been substantially increased, and the consequences of liability considerably extended. This applies also to Switzerland (although not to the same extent as in neighboring countries), where the Federal Court has increasingly applied clearer and stronger rules of liability.
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The Idea of Protection
Consideration of the related basic concept of "protection," and the developments which arose in connection therewith, is of much more importance than describing the integration procedure itself. These have already had a considerable effect on the European system of law and will bring about changes of a fundamental nature. For our purposes it is sufficient to cover these theses with brief commentaries.
39
Considerations in favor of consumer protection were the driving force behind products liability developments. Enhanced malpractice liability has the same origins; one could substitute the term "consumer" for that of "patient." Both developments emanate from the popular legal concept of protection of the weak. This is in no way a new concept, but rather one which has numerous parallels throughout legal history. What is new, however, is the degree of dominance recently acquired by this concept. Whereas the previous conception of protective legislation was primarily preventive in single cases of injustice, in recent times it has become rather the primary aspect for consideration in the application and regulation of the law. This is a development which is interwoven with changes in social behaviour. These developments might be summarily captured by the sense that in present day society any mishap or accident is bound to be decreed unlawful. The necessity for locating a responsible party in every case of damage or, legally phrased, the demand for an ever-increasing degree of liability can be attributed to this development in the law, which is to a certain extent a parallel development to that of a changed mentality within the society at large. This aspect of broader and more extensive liability increasingly affects more and more fields of the law. The law of the services sector is an example worth examining in this respect. The services sector, in contrast to the agricultural and the industrial sectors, comprises a wide spectrum of products, such as packaged legal and tax advisory services or investment and capital management services. Under these circumstances it is not surprising that the scale of liability for service is increasingly the same as for defective products; in other words, that the consequences of human inadequacy are to be negated and every single failing in the provision of services is to be seen as a fault. In this respect, as is the case already to a large extent in the field of medical liability, the tendency is towards a degree of liability irrespective of the degree of negligence.
The effects of the consumer protection perspective are not, however, limited only to the most complicated risks, those which a consumer/patient would be unable to determine alone; they also influence the basic concepts of contract. As in America, consumer protection has in almost all European countries led to the development, first by the courts and subsequently by the legislature, of rules regarding standardized contracts. In the Federal Republic of Germany, for example, the debate preceding the legislation was conducted almost exclusively on the subject of consumer protection. 40 In Switzerland, too, the substantive control of standardized contracts was highly favored by the literature and was also based on the idea of consumer protection, 41 as was the regulation of the closely related fields of consumer credit and door-to-door sales. 42 All such existing or impending rules are intended to protect the weaker party in the business transaction.
Here the question is not of the equity of consumer protection, but rather of its origin and dissemination. The final consequences of this development can not at this stage be predicted. Without ques- tion the basic concept of private law, that all partners conducting business with one another are from the outset to be considered in all formal respects as equals, has been superseded by considerations that accept and purport to compensate for a degree of inequality between contractual partners. This may reach the point that it requires a reconsideration and a reformulation of the basic concepts of contract law.
A further salient point is closely interconnected with the above described development, one which to a certain extent reflects the other side of consumer protection: The aspect of emphasizing the protection of the individual becomes increasingly apparent, particularly in the areas of the medical malpractice law and the doctrine of "informed consent." This tendency is closely connected to a changed mentality which was to a certain extent initiated by, and to a certain extent required of, the law in both its substantive and doctrinal aspects. Today, this aspect is not only to be observed in the field of law relating to the medical profession but also in many other sectors, such as data protection. 43 This automatically leads us to two final points.
Constitutional Law
The concept of protectionism has found particularly strong support and usage under American constitutional law. Constitutional rights have been developed into a social instrument by which interventionism can be practiced in all walks of life and all fields of law. In Europe, and in particular in the Federal Republic of Germany, the introduction of a Supreme Court for constitutional law is closely related to the conception of the American Supreme Court as the institution by which such development can be carried out. German doctrine has also followed the American model in using constitutional rights as instrumental rules.
In Switzerland, too, the tendency towards a constitutional court is already apparent, 44 Swiss law tends towards treating fundamental rights as guiding legal concepts. 45 This tendency leads to an increasing legal regulation of all aspects of life. The effects of such development have, in America, long been a popular subject for research in the fields of sociology and economics as well as in the area of law. The theoretical concepts which have arisen therefrom are also an aspect of reception. 46 
Theoretical and Methodical Reception
The integration of the American law and legal thought has not been limited to the phenomena described so far. There is an increasing tendency in Europe to adopt American theoretical concepts as well. In one respect this can be seen in the debate concerning legal regulation. This theory, which has primarily been developed along economic lines, has been adopted in Europe by both politicians 47 and lawyers. The aim of this movement, which has also found considerable sympathy in Switzerland, is to check or even to reduce the increasing tendency towards State regulation. It is not difficult to determine that this tendency has developed as a countermovement to that of consumer protection, protection of the individual, and the other similar developments described above that all have a tendency towards more and more legal regulation.
A further concept also stemming from the economic field views legal regulations and decisions from an economic standpoint. This economic analysis of law method has, after the usual timelapse, taken root in Europe as well. 48 It increasingly influences legal theory and methodology discussions. 49 These theoretical developments support two theses. First, there exists a close relationship between law, politics and economy in the United States -the "interdisciplinarity" inherent in American law. Second, in the field of jurisprudence, as in other scientific sectors, America has assumed a leading international role. In conjunction with the leading position of the U.S. in the field of research and science, this leads increasingly to a situation whereby American legal thought considers itself as the initiator of legal change: Due to this leading position in science and technology, almost all new problem areas are recognized and discussed first in the United States. The discussion of environmental protection concepts is illustrative. Similarly, the debate concerning the possibilities, limitations, and risks of gene technology was conducted in the U.S. at a time when this terminology was almost unknown in Europe.
IV. ANALYSIS AND PREDICTIONS
The process of reception of American law, as in the case of all other reception procedures, is comprised of a number of interdependent factors. On this regard, the parallel between the reception of American Law and that of ius commune in the Middle Ages is significant. This parallel is relevant not only because of the incorporation in culture and society of what is generally described as Americanization, but also in particular in respect of the personal element. The education of lawyers is a key function in the process of reception. This is clear in the way that preference was given to the ius commune over local law and in the way that its methods infiltrated the remaining local law. 50 If one considers further that the breakthrough of the ius commune was achieved because the lawyers educated therein were able to take over the key positions in the fields of justice and administration, then two further conclusions can be drawn. The fact that lawyers occupying leading positions in academic institutions, law firms, major banks, and private industry that all display a strong leaning towards America wül have fundamental effects on European law. In Weberian terms, because the leading Swiss lawyers 51 are increasingly educated in the United States, the continuing trend towards Americanization of European Law is probable. A further fundamental parallel to the medieval development is the universalism of the reception of American law. Repeating the example of the Middle Ages, not only America's law but also its language holds a leading position and accompanies the leading position of the U.S. in research and science.
As with the medieval reception process, all of these factors lead to the adoption of American law as an integral part of the process of social and cultural reception. 52 On the other hand, the parallels to the medieval developments are not complete. For example, a funda-mental point which led to the accelerated propagation of the ius commune in Europe is lacking under present day developments: American law is not superior to European law in the sense that ius commune was to the European law of that time. All European countries have highly differentiated legal systems, possessing long scholarly and judicial traditions. The lack of the degree of superiority possessed by the "ius commune," however, is compensated for in other areas; in particular by the political and economic dominance of the United States. This dominance was responsible for the dissemination of the new forms of business transactions as well as for the reception of American legal terms and legal thought throughout worldwide financial markets.
Other aspects have favored the rapid reception of ideas from American tort and constitutional law. The conviction that consumers, patients and citizens require an increasing degree of protection was more quickly developed and disseminated in America, partly because of its early transition to a fully industrialized and then to a post-industrialized society. Whereas, at the beginning of this century, American courts considered it unconstitutional to hold employers liable for employees' accidents, 53 the same courts today protect the individual from the dangers emanating from mass-produced products or from invasions of the individual's privacy. Consequently the dissemination is related to the fact that basic ways of thinking changed earlier in America, and were able to prevail in other countries due to the leading position of American science.
When one takes all of the above into consideration, one has to conclude that the reception of American law is an irreversible process. It arises from a series of factors that are interdependent on one another and enforce the momentum of the process. One aspect is of particular importance: namely, the fact that to a large extent American legal developments have followed the requirements of the post-industrial era and of the service-dominated society. Consequently one can also predict that the frequently forecast imminent "end of the American era" 54 will not alter the process that is already underway. For these reasons, the process of Americanization will continue even should the powerbase of the U.S., both economically and politically, have lapsed. The transfer of technological and scientific leadership to the Pacific Rim would change nothing in the foreseeable future. The procedure of Americanization, of which the reception of American law is an integral part, will continue (as did Hellenism in ancient times), to influence social and cultural developments regardless of whether the U.S. itself surrenders its hegemonic position.
Consequently it would be unconvincing to describe the reception as a resort of the "judicial hegemony" 55 of the U.S. Defensive measures against foreign judicial hegemony or judicial imperialism are by no means misplaced, but this reception should not be considered from this rather contorted viewpoint. I prefer the following approach: If one can come to terms with the fact that a large number of the developments described here are commensurate with the current requirements of society but that innumerable basic concepts of our legal principles will thereby become questionable, or at least will be affected to a certain degree, then it is at least initially required that jurisprudence analyse and clarify the fundamental elements of this process. Traditional European viewpoints must then be reappraised against this background, in order to determine which of those elements should not be sacrificed to this process. It is clear from the formulation used that this undertaking is not one which should be considered in Switzerland alone, but rather should be effected in all of the European countries 56 with comparable legal cultures.
55. See Stürner, supra n. 16. 56. See Stumer, supra n. 2.
